REMARKS 

SUMMARY 

In the Office Action dated October 4, 2004, 1-5, 10-11, 13-14 and 16 were 
rejected under 35 U.S.C. §102(b). Claims 7-8, 12 and 15 were rejected under 35 
U.S.C. §103. 

Applicant has amended claims 1, 9, 11, 12 and 17. Such amendments were 
made to overcome objections from the examiner and to further clarify the amended 
claims. No new matter has been entered. 

Accordingly, claims 1-18 remain pending. Reconsideration of the pending claims 
is respectfully requested in light of these amendments and following remarks. 

IN THE CLAIMS 

Objections 

Claims 9, 17 and 18 were objected to due to informalities. Claims 9 and 17 have 
been amended to correct such informalities. 
35 U.S.C. §102(b) 

Claims 1-5, 10-11, 13-14 and 16 are rejected under 35 U.S.C. §102(b)as being 
anticipated by US patent No. 5,379,1 13 issued to Niwa et al. ("Niwa"). Claim 1 has been 
amended to further clarify the claimed subject matter of the present application. As claimed 
claim 1 recites a method comprising specifying a first plurality of particle size reference values 
indicating at least one range of particle sizes and obtaining first particle size data of particles 
within the at least one range of particle sizes based at least in part on said specified first 
plurality of particle size reference values. 
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Niwa cannot be said to so teach. Niwa is directed towards utilizing a first 
reference value to know if a specimen is present in an optical measurement system. 
Further Niwa teaches seeing if a maximum value of the outputs falls between second 
reference and a third reference so as to know that the concentration of the specimen is 
optimal for measuring. Thus, Niwa cannot be said to disclose or suggest specifying a 
first plurality of particle size reference values indicating at least one range of particle 
sizes and obtaining first particle size data of particles within the at least one range of 
particle sizes based at least in part on said specified first plurality of particle size 
reference values. 

Claim 1 1 claims substantially the same subject matter as that of claim 1 and, for 
at least the reasons discussed above, claim 1 1 is patentable over Niwa. Claims 2-5, 
10, 13-14 and 16 depend from allowable claims 1 and 11 and, but nature of such 
dependency, are also allowable. 

35U.S.C. §103 

Claims 7-8, 12 and 15 were rejected under 35 U.S.C. §103. Claims 7-8, 12 and 
15 were rejected as unpatentable over Niwa in view of routine skill in the art. However, 
as discussed above, independent claims 1 and 1 1 from which claims 7-8, 12 and 15 
depend are patentable over Niwa. Assuming, arguendo, routine skill in the art would so 
teach, routine skill in the art does not teach or suggest specifying a first plurality of particle 
size reference values indicating at least one range of particle sizes and obtaining first particle 
size data of particles within the at least one range of particle sizes based at least in part on said 
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specified first plurality of particle size reference values. Thus Applicants respectfully submit that 
claims 7-8, 12 and 15 are patentable over Niwa. 



CONCLUSION 

Claims 1-18 remain currently pending. In light of the above remarks, Applicants 
respectfully submit that this application is now in condition for allowance. Early issuance 
of Notice of Allowance is respectfully requested. 

The Commissioner is hereby authorized to charge shortages or credit 
overpayments to Deposit Account No. 500393. 



Respectfully submitted, 

SCHWABE, WILLIAMSON & WYATT, P.C. 





Robert Watt 
Registration No. 45,890 



Pacwest Center, Suites 1600-1900 
1211 SW Fifth Avenue 
Portland, Oregon 97204 
Telephone: 503-222-9981 
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